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PROCEEDI NGS
(1:09 p.m)

CHAI RVMAN KENNARD:  Good afternoon and wel conme to
this en banc hearing on the proposed merger between AOL and
Time Warner. |'mvery pleased to see you all here this
afternoon, and we're very nuch | ooking forward to hearing
the presentations of all of our distinguished panelists
today. | want to thank all of themfor taking the tinme to
appear before us today on this very inportant matter.

| think nore than any other potential acquisition
or consolidation in recent nmenory, the proposed nerger of
t hese two conpanies, ACL and Tinme Warner, has really
captured national attention. And there's good reason for
this, because ultimately, this merger could ordain the
essential nature of America's broadband services. There are
a lot of inportant questions that we're seeking answers for
here today.

WI1l the nmerger deliver on prom ses, including
accel erated broadband depl oynent, nore innovative services
and continued commitment to nmultiple broadband platforns?

O will it, instead, inpair the conpetitive, consuner-driven
evol ution of these technol ogies and styme growh in new

mar ket s such as interactive tel evision and instant
messagi ng? | very nuch ook forward to listening to all of
t he panelists today and hearing the answers to these
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i mportant questions.

Before we do that, 1'd like to take just a nonent
to di scuss ny perspective on review ng nergers of this kind.
We are here today because Congress has nandated that this
Comm ssi on investigate whether approval of transactions |ike
this one are in the public interest. As in all such cases,
we have a statutory duty to verify whether this nerger would

violate either the inplenentation or enforcenent of the
Communi cations Act in our rules and, nost inportantly,
whether it mght interfere with the progress towards any of
our statutory objectives as we try to bring nore conpetition
and nore services to the American public.

It is the burden of the nerging parties to
persuade us that the nmerger is in the public interest and
will yield clear public interest benefits. | wanted to say
a brief word about the issue of cable access. Sone people
call it open access, other people call it forced access. |
will just call it cable access. | believe that the prom se
of the Internet is in its remarkabl e openness, and | hope
that this nerger would only expand on this openness.

| " mvery concerned about this issue of access to
t he cabl e broadband platform so nmuch so that | will ask ny
col | eagues shortly to open a separate proceeding on this
particular issue. But | very nmuch want to hear about that
issue in the context of this particular transaction today.
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6
But | want to enphasize that this discussion on cable access

shoul d be a debate about neans and not ends.

| think everybody agrees that the broadband
pl atf orm shoul d be an open platform So this is a question
of how we get there. Wether we get there through
regul ati on and governnent intervention or whether there are
mar ket forces that will drive to an open platform Finally,
| want to note that this is a public proceeding, and since
nmy tenure here at the Comm ssion, | have worked very, very
hard to make sure that the debate over transactions like
this is open and transparent and in full public view |
believe it's inperative that the public get this chance to
vi ew our deci si onnmaki ng process, the kind of questions that
we ask and to get all the details and inplications of this
particular transaction and to voice their own hopes and
concerns about it.

Well, | look forward to today's proceedi ngs, and |
trust that all of the parties involved will do their best to
assist us at the FCC in doing our job to nmake sure that the
American consunmer is well served. Comm ssioner Ness?

COWM SSI ONER NESS: Thank you very much. W're on
the threshold of an extraordinary era. Today's hearing
provi des the Comm ssion with an inval uable opportunity to
better conprehend the rapidly convergi ng comruni cations
mar ket pl ace and the effect of these changes on the Anmerican
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7
public. Mergers such as the one we will discuss today have

the potential of fundanmentally reshapi ng the comuni cations
| andscape.

Public attention has been brought to this nerger
due to a couple of factors. First, it's the |argest nerger
before this Comm ssion. Indeed, one of the |argest nergers
in history. This conbination is significant in its scale.
But the size of the transaction, while historic, need not
itself lead to any intervention by the Comm ssion. Big is
not necessarily bad, unless it leads to anticonpetitive
behavi or harnful to industry or consuners.

Al so, commenters have raised a plethora of
intriguing topics related to the dynam c technol ogi es and
services provided by the nerging parties. These range from
nore traditional comunications policy issues, such as cable
carriage of broadcast signals and access to vertically
i ntegrated video programm ng providers, to relatively new
i ssues such as interactive television and the
inter-operability of instant nessaging. | believe our
bi ggest challenge today is to maintain a disciplined focus
as we digest the issues before us. Gven a nmarketplace in
fundamental transition, we mnmust exercise our jurisdiction
and authority with great caution.

To that end, just as in any other transaction
before us, we nust ask the follow ng questions: WII the
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proposed transaction violate the Communi cations | aw and
regul ations, inpair the Commssion's ability to inplenent
the Act or interfere with the objections -- objectives,

rat her, of statutes, over which Congress gave us
stewardshi p? Also, will the proposed transaction yield
tangi bl e and specific pubic interest benefits and will such
benefits outweigh harnms, if any, that are posed by the
transacti on?

A nunber of commenters have alleged that there are
potential harms fromthe nerger that will frustrate the
Comm ssion's ability to fulfil its statutory obligations.
Among ot her things, sone have identified potential harns
relating to control of conduits, control of content and
applications, and the web of interrel ationshi ps between
provi ders or these infrastructures and services.

Each of these potential harns nmust be exam ned
t hrough the prismof our core conmunications policies, such
as fostering conpetition anmong multiple broadband pl atforns
and video providers, deploynent of advanced services to al
Ameri cans, diversity of content, and product and service
i nnovation. And in each instance, we mnmust ask ourselves
whet her the potential harnms are caused by or exacerbated by
the nerger of these parties. An issue does not inplicate
t he fundanmental concerns of the Conm ssion, no matter how
timely or interesting it mght be, or is not nmerger-specific
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9
shoul d not affect our decision whether to grant, condition

or deny the nerger application.

So the purpose of this hearing, |ike the other en
banc hearings we have held in the past several years, is to
hear directly fromthe parties and to provide an i medi ate
opportunity for others to respond. The decisions we render
shoul d be informed by the broadest possible understandi ng of
the markets and the consunmer interests at stake. So | | ook
forward to a very vigorous debate today, responsive to the
i ssues by the parties and responsive to the issues of the
American public. And finally, whatever we decide to do in
this proceeding, we should do so expeditiously. W do not
serve the public interest by prolonging the nmerger review
process unnecessarily, thereby casting a pallor of
uncertainty over an entire industry. Thus, |I'd urge us to
conpl ete our deliberations in a thoughtful but punctual
manner. Thank you very much

CHAI RVAN KENNARD:  Thank you, Comm ssioner Ness.
Comm ssi oner Furchtgott - Rot h.

COW SSI ONER FURCHTGOTT- ROTH: Thank you, M.
Chairman. The parties before us today have subm tted
license transfer applications to the Comm ssion. Unlike
tens of thousands of other license transfer applications
that this agency reviews each year, this one has been
singl ed out for heightened scrutiny and now, for the first
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10
time ever, a public en banc hearing. | cannot support the

Comm ssion's review of the nerging parties beyond their
license transfers, for three reasons.

First, although the Conm ssion purports to review
the nerger of AOL and Tinme Warner, it is in fact -- it in
fact does not have the statutory authority to do so.

Second, despite the unprecedented public hearing, the

Comm ssion's process |acks transparency. And third, today's
heari ng serves no purpose other than to provide a forumfor
criticismof the nmerger and for the parties in turn to plead
for this Comm ssion's approval.

As | have stated before, the FCC does not possess
statutory authority under the Commrunications Act to review
the nergers or acquisitions of comunicati ons conpani es.

Rat her, the licensing provisions of the Act require the
Comm ssion to review applications for |icense transfers.
Specifically, the Act nmerely directs the FCC to determ ne
whet her the transfer of |icenses serves the public interest,
conveni ence and necessity.

For tens of thousands of l|icense transfers
annual ly, that review is perfunctory. Nothing in the Act
grants the Commi ssion jurisdiction to approve or di sapprove
nmergers that consequently involve the transfer of |icenses.

To be sure, the transfer of licenses is an inportant part
of any merger, but it is sinply not the same thing.
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11
A nerger is a nuch larger and nore conplicated set

of events than the transfer of FCC permits. It includes, to
name but a few, the passage of legal title for many assets,
corporate restructuring, stock swaps and the consolidation
of corporate headquarters and personnel. Cdearly, then,
aski ng whether a particular license transfer would serve the
public interest, convenience and necessity entails a
significantly nore limted focus than contenpl ating the

i ndustrywi de effects of a merger between the transferee and
the transferor.

Qur inquiry should be limted to whether the
proposed transferee has and will conply with applicable
Comm ssion regulations. Qur inquiry should not consider,
for exanple, how the conbination of the two conpani es m ght
af fect other conpetitors in the industry. That is the
responsibility of the federal antitrust agencies, the
Department of Justice and the Federal Trade Conm ssion.

Yet, as with past prom nent conpani es who have
filed for license transfers as a consequence of a nerger,
this Comm ssion has used the highly visible nature of the
parties here today as an excuse to expand the agency's
jurisdiction to include nerger review. The Conm ssion seens
to believe that any matter or practice that occurs as a
result of the nerger is within its jurisdiction. Wile many
seemto accept this theory w thout nmuch question, its logic
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12
| eads to absurd results.

Surely not even the staunchest advocate of the
Comm ssion's authority would claimpower to review ACL Ti ne
Warner's plans for new corporate headquarters at Col unbus
Circle, but this event is as inportant -- is an inportant
part of the nmerger and is no nore related to the use of the
radio licenses at issue as the other issues that the
Comm ssion seens intent on reviewing. At least | have not
heard anyone draw a principled distinction anong aspects of
the nerger if this is the subject of review, not the |license
transfers. That would avoid this sort of ridicul ous
out cone.

The Conmi ssion's review of |icense transfers and,
in conjunction, its unauthorized review of nergers, |acks
transparency and consi stency. The Conmm ssion annual ly
approves thousands of license transfers w thout any scrutiny
or comment while others receive minimal review, and a sel ect
few are subjected to intense regulatory scrutiny. Today,
unfortunately for ACL and Tinme Warner, they are the first
applicants required to expend tine and noney preparing for a
public hearing before the full Conm ssion.

This hearing illustrates the highly disparate
| evel of review given to applicants that arise under
identical statutory provisions. This is problemtic,
because nerging parties have no way of anticipating the
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13
scale of FCC review that will apply to them Regul ated

entities have little basis for knowi ng ex ante, how their
applications will be treated, either procedurally or
substantively. The Commission's review of |icense transfers
shoul d not be arbitrary and discrimnatory but, rather,

uni form and predictably -- predictable.

Finally, I would Iike to enphasize that today's
hearing is an entirely novel and unprecedented approach to
the review of license transfers. As far as | can tell,
there is no justification for this event other than the fact
that AOL and Tine Warner are large and highly visible
conpani es in the comruni cations industry. In al
proceedi ngs, the Comm ssion notifies the public and receives
witten comments. This proceeding has been no different.

We have recei ved abundant conments fromthe public,
i ncluding fromnost of the wi tness' today.

And this proceedi ng has dragged on for six nonths,
far too long. M. Chairman, you could end this at our next
public neeting next week. You can invoke Section 5.D of the
Communi cations Act, with the objective of rendering the
final decision within three nonths -- it would only be three
nmonths late -- fromthe date of filing in all original
application renewal and transfer cases. This hearing does
not add to our knowl edge. It is a public spectacle. | hope
that the witnesses and their coments today will answer the
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14
foll ow ng four questions:

What specific authority does this Commi ssion have
to consider the issues you raise? Second, if the answer is
the public interest standard under Title Ill, how can this
Comm ssion apply a different public interest standard for
ACL and Time Warner than it applies for any of the tens of
t housands of other identical |icense transfer cases?

Third, if your issue is not the public interest
standard, such as cabl e access, as the Chairman nentioned,
why shoul d the issue not be addressed through general
rul emaki ng that would apply to the entire industry, rather
than to just one firmwi thin the industry? And fourth, are
the issues raised, such as anticonpetitive behavior, being
revi ewed by another federal agency with clear statutory
authority? Thank you, M. Chairman. | |look forward to the
testimony of the wi tnesses.

CHAI RVAN KENNARD:  Thank you, Comm ssi oner.
Conmi ssi oner Powel | .

COWM SSI ONER POVELL: Thank you, M. Chairnman, and
let nme be the first also to welcome M. Case and M. Levin
and all our other distinguished visitors and panelists from
whom we wi Il hear today, as well as nenbers of the public a
di scussi on and a debate about a matter of clear pubic
i nport ance.

Since its announcenents, the proposed nerger of
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America Online and Time Warner has assuned al nost nyt hi cal

proportions anong regul atory, |legislative and business
circles, particularly here in Washi ngton, and as a policy
and anal ytical exercise, this transaction has proven to be
irresistible both to those who applaud its prom se and to

t hose who fear the nerged entity's potential power. By
seeking to conbi ne sone of the nobst unique and val uabl e
assets in both the comunications and content worlds, the
parti es have spread before policynmakers, advocates,
conpetitors and pundits a snorgasbord of tasty issues for us
to sanpl e or devour as we choose.

This merger is particularly challenging to review,
not so nuch because of its form dable size but because of
its novelty. Normally, when the governnment reviews a
merger, it focuses principally on existing products,
services and markets. It takes a snapshot, if you will.

But here, we are faced with a nmerger that is born froma
revolution that is in its infancy, and the nerger's great
prom se and possi bl e dangers rest principally in the future,
a future that changes rapidly and often unpredictably.

It is very difficult to grasp the effect of this
conmbi nati on on consumers in markets that have barely energed
or have yet to be created at all. Thus, the Conm ssion wll
struggle mghtily with howto deal with necessarily abstract
i ssues and will face tough questions, as when to yield to
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the market's judgnent and when to enbark on a

government -crafted solution. In this vein, I would caution
that identifying possible problens that result fromthis
nmerger is not the sane thing as having a workabl e regul atory
sol uti on.

We shoul d keep squarely in mnd that regul ation
i nposes significant costs on producers and consunmers. Valid
rules require valid and stabl e econom zed and technol ogi cal
assunptions that may be difficult to come by in this
i nnovati ng space. The hurdles of enforcenent are
substantial. Additionally, we should recognize that
regul atory intervention necessarily directs the course of a
mar ket and may distort it by diverting capital away from
certain enterprises and towards others. Wether this is
Wi se in a burgeoning, rapidly changing, innovation-driven
mar ket is subject to debate and sonme questions.

Finally, | think it's inportant to say a word
about who we are and what we do. It is inportant to
enphasi ze that many of the interesting chall enges, questions
and concerns that mght arise fromthis conbi nation are not
wi thin the scope of our review, nor are we necessarily
enpowered to address any and all such questions. Al ong
these lines, | would repeat the caution of the Chairnman and
many of mny coll eagues in public statenments that we do not
regul ate the Internet.

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o b~ w N P

N NN N NN R PR R R R R R R R
O N W N B O © 0 N o o0 »h W N L O

17
Wil e our authority does extend to nuch of the

infrastructure that affects Internet service, we nust react
cautiously and perhaps even skeptically to invitations to
intervene in matters that involve Internet content, products
and services. It is extrenely inportant, then, that we
focus on the matters that will inform our decision and not
dawdl e too long with issues that do not | end thenselves to
an FCC regul atory solution. Wth that, | look forward to
hearing fromthe panelists, and thank you for convening the
heari ng, M. Chairnan.

CHAI RVAN KENNARD:  Thank you, Comm ssi oner.

Conmi ssi oner Tri stani.

COWM SSI ONER TRI STANI : Before | go to the brunt
of ny remarks, | would |ike to thank you for holding this
hearing. |, for one, was an advocate of having an en banc

heari ng, because this nmerger has not only caught the
attention of Washington, it has caught the attention of
many, many citizens across this country. 1t's sonething
that I know we're all getting an unprecedented anount of e-
mail on, letters on, questions on, and this is one small way
that Anericans, that the public can have a sense of what
happens in the halls of the FCC in Washi ngt on when t hese
i ssues are concer ned.

|"mdelighted that the press is here, because |
know this is getting good coverage, and |'m hoping that, in
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a future hearing, we'll have some kind of an interactive

di al ogue with the public. W should have thought of that
before. Having said all of that, there is a procedural
concern that | have, and that's that yesterday, this

Comm ssi on announced over our Wb page that in order to get
into this roomor to view this hearing at Conm ssion
citizens would have to cone at 8:00 in the norning, starting
at 8:00 to get a ticket.

Now | know that was well-intentioned, because
there were security concerns, there were concerns about we'd
have overflow, but | think in the future, M. Chairnman, that
if we're going tolimt or have different procedures in
pl ace, we need to let the public know with sufficient notice
-- at |east a week's advance -- because | have no clue if
there are people that m ght have wanted to attend this
hearing -- and |I'mtal king about American people, not our
usual crowd of friends and | obbyists and attorneys -- that
weren't able to come here because they had no clue that you
had to use these special procedures that, frankly, M.
Chairman, | didn't learn about till soneone fromthe public
called me and then brought themto ny attention.

Wth that, today we will be hearing fromthe
proponents and opponents of the AOL Ti ne Warner nmerger.

This proposed nmerger is not only one of the largest in
United States history but conbines the control of conduit
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and content in an unprecedented fashion, inplicating issues

that are at the core of our denbcracy. It raises the
specter of barriers to the free flow of information and the
mar ket pl ace of i deas.

I f the shelves in the marketplace of ideas are
stocked by too few hands, a kind of digital inperialismnmy
replace a well-inforned citizenry. 1In the face of this, the
Comm ssion's statutory authority and obligation is
abundantly clear. The public's interest nust be advanced if
this merger is to be approved. Wen the proposal before us
is viewed through the public interest |ens, several
significant concerns and questions arise. | wll highlight
only a few here.

| am particularly concerned about the inpact of
this proposal on the diversity of voices and ideas. | am
al so concerned that this nerger may limt a consunmer's
choi ce regarding Internet service providers and/or cable
delivery services. One question is repeatedly raised. Does
t he dom nance over instant messagi ng by one corporation
create inperm ssible barriers to conpetition and to the free
exchange of ideas. |If the extent to which instant nmessagi ng
has penetrated the online world is as great as the record
i ndi cates, can Anerica afford to | eave its ownership in the
hands of a single entity whose fiduciary duty is to its
shar ehol ders and not to the public?
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Anot her persistent question is whether the

Comm ssi on shoul d address the issue of open access or wait
for an industryw de proceeding. These and ot her pressing
guestions will not be answered today, but we nust answer

t hem before we conplete this nmerger review

In closing, I amrem nded of Wnston Churchill's
remarks during the battle of Britain. Wen asked if
Britain's goose was cooked, he remarked, "This isn't the
end, this isn't even the beginning of the end. It is
perhaps the end of the beginning.” |If parties are right, we
are entering the digital century. Maybe so.

Specious limtations on this Conm ssion's
authority to protect and advance the public interest bel ong
in the last century. Today marks a new begi nning in our
duty to protect the public interest through a review of
nmergers such as this one.

CHAI RVAN KENNARD:  Thank you, Comm ssi oner
Tristani. Comm ssioner Tristani is right. W have a | egal
obligation to nake a public interest determ nation as to
whet her this particular transaction will serve the public
interest, and that is why we're holding a public hearing --
so that the public can be involved in that determ nation
And | just wanted to note for the record that this hearing
is not unprecedented. Every nmjor nmerger that's cone before
this agency, at |east during nmy tenure, we've had an en

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O D W N B O © O N o 00 »h W N L O

21
banc, Conmm ssion |level hearing like this, including Bel

Atlantic, GIE, SBC Aneritech and AT&T TC .

Wth that, | wanted to outline just a few of the
housekeeping matters that we'll be addressing today --

COW SSI ONER FURCHTG&OTT- ROTH: M. Chairman, | --

CHAI RVAN KENNARD:  Certai nly.

COW SSI ONER FURCHTGEOTT-ROTH: | just, | can't let
that remark go without some clarification. 1'd be very
grateful if you could submt for the record the dates and
the m nutes of those hearings that were held at the
Comm ssion level. | don't recall being present at them
Per haps ot hers were.

CHAI RVAN KENNARD:  Well, | do recall you being
present at them and asking sone questions. In fact, |
remenber your opening statenent was very nuch |ike the
openi ng statenent that you just nade, so, but |I'd be happy
to give you a tape of that neeting, in fact.

COW SSI ONER FURCHTGOTT- ROTH: Meeting? Was it
singular? O were there one for each of these other major
mergers, M. Chairnman?

CHAI RVMAN KENNARD:  As | recall, there was an en
banc hearing that considered each of those nergers. | don't
think we need to bel abor this point, but I would be happy to
submt the record, not, the tape to you, not for the record
in this proceeding but just for the record of, for the
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pur pose of clarifying the point.

Are there any other remarks fromthe bench before
we nove on? Hearing none, | just wanted to clarify sone
housekeeping matters before we go on so that everyone wll
know what to expect this afternoon. W wll have opening
statenents fromrepresentatives of the two applicants, who
are seated here at the table now

Then, we will have three other panels. One wll
be a panel that will broadly put the merger in context, with
two panelists. And then, we will have two | arger panels.
One will address consumer perspectives, and the other wll
address industry perspectives on the transaction. 1'Il ask
all of our panelists to confine their remarks to five
m nutes, and we want to reserve sonme tinme for questioning
fromthe bench after the panelists have had an opportunity
to speak.

We have a very crowded agenda today, so we're
going to have to be very, very disciplined about keeping
this moving. W have a tinekeeper. ['Il ask all of our
panelists to keep an eye on our tinmekeeper, who is our
secretary, Magolly Sollis here at the Conm ssion. And
pl ease work with us here to that we can get through this,
and everyone will have an opportunity to state their case.

Wth that, let's begin with our first panel. It
is the opening statenents of the applicants before us,
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begi nning with Steve Case, the chairman and CEO of Anmerica

Onl i ne.

MR. CASE: Good afternoon, M. Chairman and
Comm ssioners and thank you for this opportunity to talk
about the proposed nerger of ACL and Tinme Warner. As you
all know, there has been a fair anmount of discussion about
what this merger will nean and a fair anmount of
m sinformation. So both Gerry and | have been | ook forward
to com ng here today to explain what we believe the nerger
will mean, not only for our conpanies but also for
CONSUNers.

We t hink, when you | ook at all the facts, you wll
conclude that the merger of AOL and Tinme Warner will benefit
consuners and serve the public interest. W are confident
that together AOL and Tinme Warner will build a conpany that
hel ps to take the Internet to the next |evel, connecting,
inform ng and entertaining people around the world as never
bef ore and benefiting consuners in val uabl e new ways.

Just as inportant, we want to nake clear that our
commtnments to consumer choice and conpetition will help
| ead our industries into the Internet century in a way we
can all be proud of. That's what the nerger of AOL and Ti ne
Warner is really all about. Helping to |ead a second
I nternet revolution that reaches as many peopl e as possible
as quickly as possible and serves the public interest.
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There are three key reasons why we believe this.

One, we are confident that the proposed mnerger of
AOL and Tinme Warner will drive the Internet's devel opnent,
hel ping to spur a new era of innovation and robust
conpetition. Two, we are confident that our nerger wll
hel p consunmers make the nost of that innovation, increasing
their choices and enriching their lives. And three, we are
confident that our nerger will help to build a truly gl obal
medi um | eaving no community behind. So let nme go through
each of these points and the principles that underlie them

First, our nerger would help to drive the
devel opnment of the Internet. | don't think I have to tel
anybody in this roomthat the Internet is transform ng the
| andscape of communi cations and nedia. This transformation
is evident in everything fromthe tine people now spend
online, the way it's really enbedded nowin their lives